USFS backs away from groundwater grab

NEWS

APR 17,2015 By THEODORA DOWLING, WL] CORRESPONDENT (BY-AUTHOR-208-1.HTML

Western ranchers are taking a victory lap after the U.S. Forest Service (USFS) Deputy Chief Leslie Weldon announced
last Tuesday that the agency is “not moving forward” with a proposal to impose unprecedented regulations on water
on and near USFS land.

The agency owns 193 million acres of forests and grasslands across the West, but that doesn’t mean it owns the water
on those acres, said cattle rancher Brenda Richards of Murphy, ID. Richards is the President of Public Lands Council

(PLC), which represents ranchers with public land grazing rights in the West.

According to PLC's written comments, USFS was attempting to control nearly all waters found in a watershed—both
surface and subsurface—if that water were thought to somehow affect water on USFS land. Neither statute nor case law supported this effort,
said PLC.

“The federal lands are a ‘split estate,’ meaning that while the surface may be owned by the government, there are private owners of the
resources, like water, minerals and forage,” said Richards in an interview.

“With this proposal, USFS was essentially telling us that privately owned water rights on federal lands were to be a thing of the past. Here in
the West, water is our lifeblood. USFS is doing the right thing by pulling this directive back. It would have crushed our industry and many
others.”

Although Tuesday's news was applauded by citizens across the West, Weldon did indicate the gig's not up: The directive will likely spring up
again, after USFS engages in more “dialogue with stakeholders.”

If the directive does rear its head again, PLC and its coalition will be keeping a sharp eye out for the untenable characteristics of the first
proposed directive, Richards told WL/.

“The agency claimed ‘federally reserved rights’ to regulate this water, but they have no such right,” said Richards. “The states are still in charge
of adjudicating water rights within their borders—including on national forests.”

Threat to multiple uses

Not only was USFS' proposal a “direct assault” to state primacy over water rights allocations, Richards told WL/, it was also a death knell to
multiple uses on USFS land. Vague language in the directive would have made practically all activities on USFS land vulnerable to regulation,
litigation and curtailment, she said. For example, the draft directive instructed USFS personnel:

“Prior to implementation or approval of proposed projects, approvals, and authorizations, assess their potential to affect the groundwater
resources of [National Forest System (NFS)] lands. If there is a high probability for substantial impact to NFS groundwater resources, including
its quality, quantity, and timing, evaluate those potential impacts... Require that monitoring and mitigation is conducted, evaluated, and
reported...”



Richards noted that this language put every activity and decision on the forest at risk, including the renewal of grazing permits. She added that
other language in the directive instructed USFS employees to overlook state law. For example, it directs personnel to “assume a hydrological
connection between groundwater and surface water, regardless of whether state law addresses these water resources separately.” This
assumption of connectivity didn't just ignore state law; it would have put practically any activity on the chopping block, Richards told WLJ.

“Is there anything that happens on the forest that doesn’t somehow connect to surface water?” she said. “Not likely. So USFS would have been
openly inviting anti-grazing, anti-use groups to use that language to litigate any activity they didn't like.”

Richards added that the new monitoring and reporting requirements—albeit self-imposed by USFS— would have put a strain on agency
resources. “In all likelihood, they won't be able to live up to their own monitoring and reporting directives.

Those same litigious groups would have been circling in the air just waiting for the agency to fall behind, so they could sue again. It would
have been a lucrative business for the enviro-litigators—and a black hole for taxpayer dollars.”

Power in the hands of a few

Furthermore, Richards pointed out, the proposed directive gave unprecedented power to USFS personnel, putting at jeopardy water rights
owners' ability to use their water.

“Not only would there have been massive new regulatory hoops to jump through in order to use your water right; you could have gone
through all that and then the ‘authorized officer’ could just deny your application anyway, if he thought groundwater resources would be
‘compromised.” Now, not every authorized officer would have abused this power. But you can bet some of them would have.”

Richards also said the proposal would have been a constitutional taking of private property, again, at the whim of a forest-level officer.

“Just consider this language from the directive,” she said. “When issuing or reissuing an authorization or approving modification of an
authorized use, require implementation of water conservation strategies to limit total water withdrawals from NFS lands deemed appropriate
by the authorized officer.” With this kind of authority put in the hands of a sole government employee, your ‘water right' would be almost
completely useless.”

The draft directive even proposed to somehow control water use on lands adjacent to NFS lands. “Evaluate all applications for State water
rights on NFS lands and those on adjacent lands with the potential to affect NFS groundwater resources. Identify any injury to NFS water rights
and groundwater resources in applicable federal, state, and local proceedings...” In other words, water rights holders using water that
originated on USFS land should be off limits. This is significant in that an estimated 50 percent of the water in the West originates on USFS
land.

Redefining water rights

Richards told WL/ that another excerpt, this one in the “definitions” section, was particularly troubling. The agency claimed that a “water right”
on USFS land “confers no property right or ownership interest in the physical access to the water source... even when access is needed for the
physical withdrawal of the water.”

“It seems to me this directly contradicts the recent victory won by the Wayne Hage family, when the court granted them access to their
stockwater as an essential part of their water right,” Richards said. “We must stand behind this victory, and not let a federal agency wick away
our rights by changing definitions.”

USFS put its directive on hold...for now. But western lawmakers are not counting their chickens. Tucked away in various pieces of pending
legislation are measures to protect privately held water rights, on and off federal lands.

In the draft budget for 2016 through 2025, for example, Senator Cory Gardner (R-CO), offered an amendment to protect privately-held water
rights and permits. Representative Scott Tipton (R-CO3) is reportedly geared up to reintroduce legislation to protect water rights on public
lands. His bill passed the House last session, but was held up in the Senate. This session, the bill's prospects may be better, given the 2014
election results.

Though the fight's not over, Richards said westerners should hold their heads high.



“We should consider this a considerable victory for two reasons. First, it reminded us of the importance of defending states' rights and our
own private property. Second, it showed us the power we have as westerners when we all join together and say ‘Enough!™ — Theodora
Dowling, WL/ Correspondent



